NEWS & OBSERVER PUBLISHING CO. V.
RALEIGH-DURHAM AIRPORT AUTHORITY

Last year, in News & Observer Publishing Co. v. Raleigh-Durham Airport
Authority," the United States Court of Appeals for the Fourth Circuit held that a
government-operated airport could not enforce a total ban of news racks inside the
airport’s terminals because the airport authority’s interest in banning the racks was
outweighed by the substantia burden upon the newspaper companies right to
exercise expressive conduct in a public place® The case arose when the airport
authority prevented the News and Observer Publishing Company from ingtalling
news racks in the airport’s terminas, citing security, revenue, congestion, and
aesthetic concerns®>  The court’'s holding reinforced its decision in Multimedia
Publishing Co. of South Carolina, Inc. v. Greenville-Spartanburg Airport District?
and gave further guidance on the scope of newspaper publishers expression rights
under the First Amendment.”

The Raeigh-Durham Internationa Airport is a two-termina airport operated by
the Raleigh-Durham Airport Authority (the Authority), an entity that the North
Carolina General Assembly chartered® The Authority operates the airport to
facilitate air travel and generate revenue.” The Authority raises revenue through
various methods, including leasing advertising space and charging rent to stores and
restaurants in the terminals® The stores that lease space in the airport open before
thefirst flight departs and operate until the last flight departs each day.®

In 2002, the News and Observer Publishing Company inquired with the
Authority about installing news racks in the airport.’® The Authority declined the
request.™ Then, in 2004, the issue arose again when the News and Observer faxed
two letters to the Authority requesting permission to place news racks in the airport
terminals and asserting that the Authority’s ban on news racks was
uncongtitutional.® The Authority refused both requests.™
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In September 2004, four newspaper publishers, including the News and
Observer, filed suit against the Authority in the Eastern District of North Carolina™
The publishers requested a permanent injunction allowing them to place news racks
throughout the terminals.™® Both parties moved for summary judgment, which the
district court denied.® The district court subsequently amended its decision by
granting summary judgment to the publishers, reasoning that the Authority’s ban
subgtantialy burdened the publishers expressive conduct and that the Authority’s
justifications for the ban did not constitute “ sufficiently powerful interests”*’ The
Authority appealed.’®

On appedl, the Fourth Circuit reviewed de novo the district court’s grant of
summary judgment.’® The court began its andysis by looking at its ruling in
Multimedia Publishing Co. of South Caralina, Inc. v. Greenville-Spartanburg
Airport District,?® finding that the framework of that case was applicable® The
court first observed that in determining whether protected expressive activity should
be dlowed on government property, the type of property dictates what level of
protection applies.?? Because the United States Supreme Court has found airports to
be nonpublic forums,?* a state may reserve an airport “for its intended purposes . . .
as long as the regulaion on speech is reasonable and not an effort to suppress
expression merely because public officials oppose the speaker’ sview.”?*

Here, the parties agreed that the Authority’s ban on news racks was not a
viewpoint-based regtriction, so the court focused its discusson on the issue of
reasonableness®  In so doing, the court applied a balancing inquiry from
Multimedia®® The test weighs the “degree and character” of the First Amendment
restriction againgt “[t]he validity of any asserted justification” for the restriction.” In
considering these factors, the court was mindful of the airport’s intended purposes
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and of the ways the publishers protected expression might interfere with those
objectives”®

Guided by Multimedia, the Fourth Circuit began its analysis by examining “the
Authority’s restriction on the [p]ublishers protected expressive activity.”” The
court made clear that it was not analyzing the ban’s effect on newsgaper sales but
instead was focused on the publishers access to the airport’s patrons.™ Specifically,
the court considered the news rack prohibition’s effect on the ability of arport
patrons to receive the publishers message® Travelers were unable to purchase
newspapers late a night, early in the morning, or when the shops sold out of
copies® Also, because of the airport’s “tightly contained character,” travelers had
no aternate means of obtaining newspapers.® As a result, the court concluded that
the ALgﬁhority’s news rack ban significantly burdened the publishers expressive
rights.

The court then considered whether the Authority’s proffered interests judtified
its First Amendment restriction.*® The Authority asserted four interests: “aesthetics,
preserving revenue, preventing congestion [in the terminals], and security.”® In
considering each interest, the court was mindful of the airport’s dua purposes of
enabling air travel and generating revenue.®’

The court quickly addressed the Authority’s first two purported interests.
Considering aesthetics, the court recognized that a “substantid and widdy
recognized” harm would justify restricting protected expression but found that a
reasonable number of planned news racks would not harm aesthetics, eapeuall3y
given the presence of ATMs, vending machines, and other similar items.
Regarding the preservation of revenue, the court acknowledged that news racks
could lead to less foot traffic—and, consequently, lower sdles—in shops, which
would decrease the revenue the Authority received from shops gross profits® The
court, however, found that this argument did not address how alowing news racks
when shops were closed or had sold out of newspapers would adversdly affect the
Authority’s revenue.®® Furthermore, the court found that the Authority could charge
concessions on news rack sdes equa to those charged for shop sdes of
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newspapers™ These considerations led the court to conclude that the Authority’s
revenue interest did not justify the protected expression prohibition.*?

Next, the court addressed the Authority’ s interest in inhibiting congestion in the
terminas™® The court clarified that the inquiry was whether a limited number, not
necessarily a large number, of racks would result in substantial congestion.** In
Multimedia, the Fourth Circuit found that because strategically placed news racks
would cause only minimal congestion, a ban was not justified.”®> Accordingly, the
court in this case determined that the Authority’s congestion interest did not
“ counterbalance the significant restriction on prohibited expression.”°

Findly, the court examined the potentia security issue that alowing news racks
would create*” The Authority argued that news racks could serve as “hiding places
for bombs or weapons.”*® In response, the court noted that the Authority’s evidence
regarding a security risk “indicate[d] little about the security risk created by allowing
a carefully calibrated newsrack E'pre%.ence.““g In the court's mind, “[s]uch risk could
not be more than de minimis”*®° In so finding, the court looked to Multimedia’s
emphasis on the absence of FAA regulations concerning news racks>" Further, the
Authority failed to show that news racks posed a greater security threat than various
other places in the airport, such as kiosks and trash cans®  As a result, the court
concltégled that the Authority’s security interest failed to justify the ban on news
racks.

In sum, insufficient evidence existed for a reasonable jury to find that the
Authority’ s four asserted interests in banning news racks justified the prohibition. **
Furthermore, none of the evidence established that selective placement of news racks
in the terminals would impinge on the airport’s objectives of enabling air travel and
generating revenue®™ Consequently, the court upheld the district court’s grant of
summary judgment to the publishers.®
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Judge Davis wrote a dissenting opinion in which he argued that the mgjority’s
analysis was improper for reviewing a lower court’s grant of summary judgment.>’
He opined that the mgjority failed to view the facts in the light most favorable to the
Authority.®® According to Judge Davis, the majority made a factual determination
but described it as alegal conclusion.®® Judge Davis also distinguished Multimedia
because in that case the court found that the government’s justification for the ban
was pretextual, meaning that the government’ s asserted interests lacked credibility—
and meaning further that here, the airport’s justifications created genuine issues of
material fact® As such, Judge Davis argued that the case should be remanded for
trial.

After the Fourth Circuit issued its ruling, the Authority petitioned for rehearing
en banc, but the court denied the request.”? Judge Wilkinson, concurring in the
denial, argued that to allow First Amendment expressive rights to be burdened
merely because they are inconvenient to a government administration would be “an
odd and diminished place indeed for our foremost enumerated right.”®® He further
sated that the only issue this case addressed was whether an absolute prohibition
against news racks in airport terminals was uncongtitutional.**  Accordingly, the
Authority’ s arguments regarding aesthetics, revenue, congestion, and security would
be taken into account at the remedia phase, when deciding issues such as number,
placement, and cost of the news racks.®

Judge Davis, again dissenting, reiterated his previous argument that the issue on
appedl was whether there was a genuine issue of material fact.*® He asserted that the
projected outcome of atrial should not minimize the existence of issues of materia
fact that only atrier of fact should determine® The judge summarized his argument
succinctly: “[U]nder the rule of law, process matters.”®

The Fourth Circuit’s holding in this case resffirms its holding in Multimedia by
again showing deference to Firg Amendment rights of publishers despite the
exigence of countervailing government interests.  Though its scope is narrow,
limited only to the total ban of news racks in an airport termina, this case
demongtrates the extent to which the Fourth Circuit will go to protect expressive
rights. A permanent, total ban of news racks is clearly unconstitutional.
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Additionally, any significant redtriction on newspaper distribution in the limited
forum of an arport termina will likely be resolved with great deference for
expressive rights and those who exercise them.

Telly H. Davakos



